ENVIRONMENT
pPeople law

Epl/

\¢

THE ENVIRONMENT
IS ASILENT VICTIM OF WAR

HOW LONG WILL THIS LAST?




/\ ENVIRONMENT

eople law
\sm/ peop

International Charitable Organization “Environment-People-Law”

THE ENVIRONMENT
IS A SILENT VICTIM OF WAR.
HOW LONG WILL THIS LAST?

Lviv « 2024



UDC [349.6+504.61:355.01]

Authors:
Solomiia Baran, Olena Kravchenko,
Olha Melen-Zabramna, Olha Shumylo-Tapiola

Edited by Olena Kravchenko

The environment is a silent victim of war. How long will this last? /
S. Baran, O. Kravchenko, O. Melen-Zabramna, O. Shumylo-Tapiola
[Edited by O. Kravchenko]. Lviv: Company “Manuscript”, 2024. 64 p.

The analytical document is dedicated to highlighting the issues of liability
for environmental damage caused by military actions, addressing this liability
at the international level and within Ukrainian legislation. The authors of the
analytical document explore historical examples of environmental destruction
during hostilities, existing international legal mechanisms in the field of envi-
ronmental protection, the practice of law enforcement in environmental cases
in international judicial bodies, advocacy for recognizing ecocide as a crime,
and an analysis of Ukrainian realities. These aspects are presented with the aim
of establishing the effectiveness of existing international and national liability
mechanisms, highlighting the main problems, and presenting effective proposals
for their resolution.

The analytical document will be of interest to lawyers, ecologists,
researchers, public officials, human rights defenders, and law students interested
in or working in the field of environmental protection, studying the impacts
of war on the environment, and/or developing mechanisms to hold aggressors
accountable for environmental damage caused.

UDC [349.6+504.61:355.01]

This publication was compiled with the support of the European Union
and the International Renaissance Foundation within the framework
“European Renaissance of Ukraine” project. Its content is the exclusive
responsibility of the authors and does not necessarily reflect the views of the
European Union and the International Renaissance Foundation.

|:| INTERNATIONAL L MOVING FORWARD
N\

FOUNDATION. il TOGETHER

© Baran S., Kravchenko O., Melen-Zabramna O., Shumylo-Tapiola O., 2024
© ICO “Environment-People-Law”, 2024



CONTENTS

Introduction ......... ... ... . 5

Section 1. HISTORICAL EXAMPLES ............................... 7
1.1. Vietnam: did “ecocide” originate there?........................ 7
1.2. Kuwait and Iraq: the environmental disaster of war ........... 8
1.3. Albania: legacyof war..................ooiiiii i 9

Section 2. INTERNATIONAL LEGAL MECHANISMS IN THE
FIELD OF ENVIRONMENTAL PROTECTION................... 11
2.1. Protecting the environment duringwar........................ 11

2.1.1. Convention on the prohibition of military or any other
hostile use of means of environmental modification

techniques (1976) — the right to veto obstacles......... 11

2.1.2. The Rome Statute and problems of its application...... 12

2.2. Protecting the environment in peace........................... 14
2.2.1. Nuclear safety and oil pollution ......................... 14
2.2.2. Marine environment ...t 15

Section 3. LAW ENFORCEMENT IN ENVIRONMENTAL CASES

IN INTERNATIONAL JUDICIAL BODIES ....................... 17
3.1. Irag-Kuwait case: The UN Compensation Commission......... 17
3.2. Costa Rica—Nicaragua case: Case-law of the International

Court of JUSHICE . ...t 18
3.3. The case of the South Africa v. Israel: environmental aspects

of the conflict ......... ... . . i i 18
3.4. Case of Ukraine v. Russia: what is the future?................. 19

Section 4. ADVOCACY FOR RECOGNITION OF ECOCIDE

AS A CRIME. ... 21
4.1. Small island states: the first in the fight....................... 21
4.2. Europe: leaders and examples...................cooiiiiiiia... 24
4.3. Position of states affected by military operations.............. 26



Section 5. ANALYSIS OF UKRAINIAN REALITIES OR WHY
UKRAINE SHOULD BE THE DRIVING FORCE IN THE
CAUSE OF THE WORLD AGAINST CRIMES AGAINST

THE ENVIRONMENT. ... e 27
5.1. Realities of the status of the Ukrainian environment .......... 27
5.1.1. Forest fires in de-occupied territories ................... 27
5.1.2. The problem of waste from destruction ................. 28
5.1.3. Pollution of water resources ............................. 28

Section 6. CURRENT LEGAL REGULATION AND PRACTICE..... 30

6.1. Legal regulation ......... ... 30
6.2. Problems of the ecocide investigation.......................... 36
6.3. Practice of bringing to justice for ecocide...................... 36
Section 7. [F WE LEAVE EVERYTHING ASITIS.................. 40
7.1. The state of the environment .................................. 40
7.2. The world law and order................... ..., 41
Section 8. WHAT NEEDS AND CAN BE CHANGED............... 43
8.1. Necessary changes at the international law level .............. 43
8.2. Changes at the national level in Ukraine....................... 48
8.2.1. Step No. 1 or “Barely alive recovery operation”.......... 49

8.2.2. Step No. 2 or “Looking to the future”: categorizing
environmental offenses...............................L 52
Conclusions . ....... ... 59
List of sourcesused ........... ... . . i 61



The wildlife and its habitat cannot speak,
so we must and we will.

Theodore Roosevelt

INTRODUCTION

People destroy the environment when waging wars and carrying out
economic activities without taking proper responsibility for it. When
there is a need to bring those responsible for environmental destruc-
tion to justice, both at the state and international levels, there are more
questions than answers. The larger the damage to nature, the more
likely it is to avoid punishment.

This is a strange pattern at a time when our planet is facing global
challenges, such as climate change, which leads to weather disasters
that cause environmental and economic damage. According to the UN,
the world is heading for a warming by 3.2°C by 2100 [15]. In addition,
wars are a separate challenge for the Earth. Currently, 183 regional
armed conflicts are taking place on the planet — a record for the last
30 years [16]. The environment suffers from wars. For example, as of
April 2024, an area of land equal to three areas of Croatia, six areas of
Albania, or 1,088 areas of Liechtenstein has been mined in Ukraine [17].
Destruction of the environment affects people, causing more than 100
of the most dangerous diseases that kill 12.6 million people each year,
accounting for 23 % of all deaths in the world [18].

Despite this, history knows examples of catastrophic destruction
of nature, such as the wars in Vietnam, Korea, Kuwait and Albania.
These and other examples are discussed in this document in terms of
environmental impact and the international community’s response,



including compensation for damage and accountability. This requires
international legal mechanisms, so it examines the effectiveness of the
latter in the context of armed conflicts and peace, existing problems in
this area and suggestions for their solution. Special attention is paid
to the Rome Statute of the International Criminal Court (hereinaf-
ter referred to as the Rome Statute), the main document for bringing
criminals to international criminal responsibility. It is in its text that
it is suggested to include ecocide as a separate crime. It is important
to establish whether there is really enough support for the recognition
of ecocide in the world, which states or groups of states most actively
support its criminalization and why, who is the leader in these pro-
cesses and what is the role of Ukraine in them.

It is important to establish whether there is sufficient support for
the recognition of ecocide in the world, which states or groups of
states actively support its criminalization, who is the leader in these
processes, and what is the role of Ukraine. The Russian-Ukrainian war
draws increasing attention to the issue of punishment for destroying
the environment. In this regard, it is worth investigating the current
state of possibilities for bringing the perpetrators to justice, identifying
existing legal and non-legal problems, and suggesting possible ways to
solve them, which we tried to do in this document.



HISTORICAL EXAMPLES

1.1. Vietnam: did “ecocide” originate there? [1]

During the Vietnam War, US troops considered it normal practice to use
chemical herbicides that were sprayed from aircrafts. They also used
weather-changing technologies, such as seeding clouds to create rain
streams to create unfavorable conditions for the enemy. As a result,
unique Vietnamese jungles were burned out with herbicides, animals
were destroyed, and cases of serious diseases in humans were recorded.
The consequences of herbicide contamination have not yet been over-
come, because they retain their properties and show their harmfulness
for a long time. Nature was used as a means of conducting military
operations, was involved in the war and, naturally, died in it.

Such circumstances led to an active discourse about a separate
crime — ecocide, an act aimed at destroying the habitat of people and
plant and animal species. At that time, the main ideas and vision of
ecocide as an international crime were laid down, but ecocide was not
formalized or recognized as an international crime, no punishment
was imposed for it, as, for example, during the war in North Korea.
Although such actions on the part of some countries towards the other
ones continued, they could not not be stopped or punished in full.



1.2. Kuwait and Iraq: the environmental disaster
of war [2]

The next victim of a large-scale war was the nature of Kuwait. In 1991,
the Iraqi military blew up oil wells in Kuwait. This led to fires that
had no analogues in scale in history: they were being extinguished for
8 months. Every day, tens of tons of sulfur dioxide, soot and carbon
dioxide were released into the atmosphere, which caused black rain to
fall within a radius of thousands of kilometers. This made conducting
agricultural work impossible, caused mass diseases of people, and the
death of animals. More than ten million barrels of oil were deliberately
dumped by the Iraqi military in the Persian Gulf. This resulted in pollu-
tion of about 600 kilometers of the coastline of Saudi Arabia, which is
similar to the distance from Berlin to Amsterdam, or from Lviv to Kyiv.
Groundwater and desert ecosystems were polluted. Tons of drinking
water were lost due to the conflict and the involvement of the environ-
ment in it.

Before the war, the region’s oil wealth attracted migrants from all
over the world. By 1990, there were about 3 million people living in
Iraqg and Kuwait alone. Many of them worked in other countries of the
Persian Gulf. But just 2 months after Iraq’s invasion of Kuwait, more
than 2 million workers left the region or returned home. Yemenis and
Egyptians alone accounted for 750,000 and 1/2 million workers, respec-
tively. There were also about 600,000 residents from Asian countries.
After the conflict ended, only a very few Jordanians and Jordanians of
Palestinian origin returned to Kuwait by the early 2000s [3]. The local
population of Kuwait was also forced to emigrate, suffer significant
material damage, and worst of all, people were injured and killed.

In trying to destroy its neighbor, Iraq also destroyed its people and
the environment. After the invasion of Kuwait, the UN imposed severe
economic sanctions on Iraq. This led to a shortage of medicines, food
and fuel, and water poisoned with petroleum products became the
“business card” of Iraq, demonstrating that using nature for military
purposes is almost the worst idea.

After this conflict, the UN was able to create a body — the UN Com-
pensation Commission, which for 30 years considered cases on com-



pensation for damage to victims from Kuwait. However, Iraq’s actions
were not considered as ecocide. No one was punished for it, nor for war
crimes.

1.3. Albania: legacy of war [4]

Humanity has been reaping the consequences of dragging the envi-
ronment into war for years. After the Kosovo conflict, Albania is still
struggling with polluted air and water. Nevertheless, the country, being
one of the few countries that survived the war, managed to resolve the
issue of demining in its territories. The Albanian armed forces identi-
fied more than 15 thousand km? of dangerous areas, which accounted
for more than half of the total territory of modern Albania. This part of
the territory contained everything: anti-tank and anti-personnel mines,
unexploded ordnance, rocket artillery submunitions, and at least six
NATO cluster munitions. The poorest and most agriculture-dependent
part of the country, Kukés Prefecture, was most seriously affected. In
most of its territories, it was dangerous to engage in agriculture. As a
result, the land owners tried to gather a larger harvest from unpolluted
lands. However, these lands were not fertile and could not compensate
for the harvest from half the country, which could not be obtained due
to mines. That is why, in some territories, farmers ignored the dan-
ger and carried out agricultural work despite the pollution. In just four
years, from 1999 to 2003, 27 people were killed and 216 injured in mine
explosions.

The risk of a food crisis and the loss of people contributed to the
activation of the authorities to solve this problem. The National Mine
Action Plan to Completie Deminining was developed for the period
2007-2010 as part of the Completion Initiative. This plan was pre-
sented and received the support of many donors, including the United
Nations Development Programme and DanChurchAid. The plan was
successfully implemented by the Albanian government by 2010, despite
the difficulties of managing the multi-level program, the remoteness
and underdevelopment of the infrastructure of Kukés Prefecture. Since
2010, there have been no human casualties from landmines. However,



the question of responsibility for the deaths of people and for the con-
sequences for the environment of Albania remains open.

It is surprising that, despite numerous examples of the destruction
of the environment as a result of military operations during the 20th
century, the international community has not been able to develop
effective criteria for defining the concept of ecocide and mechanisms
for holding accountable for it. Wars continue to destroy the planet,
and people, animals, and plants — all living things — suffer from their
consequences. How can we protect the environment, or at least make
sure that the persons and states responsible for the damage are held
accountable?
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INTERNATIONAL
LEGAL MECHANISMS IN THE FIELD
OF ENVIRONMENTAL PROTECTION

2.1. Protecting the environment during war

2.1.1. Convention on the prohibition of military or any other
hostile use of means of environmental modification
techniques (1976) — the right to veto obstacles

There are not many treaties or acts that can be applied in the context
of accountability for damage to the environment during war. One of
them is the Convention on the prohibition of military or any other hos-
tile use of means of environmental modification techniques (1976). It
prohibits the deliberate management of natural processes to change
the dynamics of the Earth, which can cause hurricanes, tsunamis or
earthquakes.

However, this convention is not applied in practice, since the
methods of “geophysical warfare” are not common in modern conflicts.
However, there are also procedural difficulties. For example, this con-
vention is unlikely to be used to bring to justice for the explosion of
the Kakhovka Hydroelectric Power Plant by Russian troops. Russia —
as a permanent member of the UN Security Council with the right of
veto — will not allow this. This will apply to all situations when the
aggressor is one of the member states of the UN Security Council or
a state that has secured the support of a member of the UN Security
Council.

1



2.1.2. The Rome Statute and problems of its application

In this part, it is important to understand that the Rome Statute of the
International Criminal Court of 1998 (hereinafter referred to as the
Rome Statute) forms the basis of International Criminal Law. In turn,
the Geneva Conventions of 1949 are the foundations of international
humanitarian law. Despite the fact that in theory these acts belong to
different “categories”, in practice they should often be applied together.

Environment as an object of legal protection under the Rome
Statute

One of the main acts that should be the basis for bringing to inter-
national criminal responsibility for such crimes is the Rome Statute. It
contains three provisions in Article 8 that can be applied to a person
who destroys the environment in the course of hostilities: intentionally
launching an attack in the knowledge that such attack will cause inci-
dental loss of life or injury to civilians or damage to civilian objects or
widespread, long-term and severe damage to the natural environment
which would be clearly excessive in relation to the concrete and direct
overall military advantage anticipated; intentionally directing attacks
against civilian objects, that is, objects which are not military objec-
tives; widespread destroying or seizing the enemy’s property unless
such destruction or seizure be imperatively demanded by the necessi-
ties of war which is committed illegally and senselessly. However, these
articles are difficult to apply in practice due to the lack of a unified
position on assigning the environment to various objects of interna-
tional legal protection: a civil object, property, an independent object
of legal protection “environment”. If we don’t know what category the
environment belongs to, then we don’t know what provision to apply.

Evaluation concepts as a problem of applying the Rome Statute

Article 8(2)(b)(iv) of the Rome Statute of the International Crimi-
nal Court requires both broad, long-term and serious damage to the
environment. In other words, these three elements must be present in
a war crime against the environment. The difficulty in this part is that
the Rome Statute does not explain what these evaluation terms mean.
Nor is there a clear understanding of what should be understood as
damage to the environment, which is “obviously incommensurable with

12



the specific and directly expected overall military advantage.” There is
no interpretation of these terms by the International Criminal Court in
The Hague.

The high threshold of proof is a separate problem of the Geneva
Conventions of 1949

The high threshold of damage to the environment and the dif-
ficulty of proving it during military operations should be taken into
account. For example, in accordance with Part 1 of art. 55 of the Pro-
tocol Additional to the Geneva Conventions (1949), relating to the
Protection of Victims of International Armed Conflicts (hereinafter
referred to as Protocol I), in order to establish the fact of violation
of the duty of caring for the environment during the conduct of hos-
tilities, inaction must be proved to show concern for the protection of
the environment from the task of widespread, long — term and severe
damage to the environment. There are no common criteria for defining
these concepts, just as there is no clear understanding of acts related to
caring for the environment.

A high threshold of evidence is also set for cases of destruction of
critical objects, such as dams, dykes and nuclear electrical generating
stations. According to Article 56, Paragraph 1, of the Protocol Addi-
tional to the Geneva Conventions (1949), these objects shall not be
made the object of attack, even where these objects are military objec-
tives, if such attack may cause the release of dangerous forces and con-
sequent severe losses among the civilian population. However, there is
no clear definition of what exactly “release of dangerous forces” and
“severe losses among the civilian population” mean. This creates dif-
ficulties in determining which actions of Russia can be considered an
attack, as in the case of the destruction of the Kakhovka Hydroelectric
Power Plant.

The principle of proportionality is a cross-cutting feature of the
Rome Statute and the international humanitarian law
Both the provisions of the Rome Statute of the ICC and the norms
of the international humanitarian law provide for compliance with the
principle of proportionality. The essence of the principle of propor-
tionality is that the military advantage gained as a result of an attack
should outweigh the damage that is likely to be caused to civilian
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population and objects. However, in practice, it is very difficult to
prove exactly the fact that military advantage (does not) outweigh the
damage caused. This means that it is difficult to prove the guilt of the
person who caused the damage.

2.2. Protecting the environment in peace

International legal regulation of Environmental Protection in peace can
be divided into the following groups: nuclear safety, marine environ-
ment and biodiversity, industrial safety. A group of experts gathered by
the International Charitable Organization “Environment-People-
Law” (hereinafter ereferred to as EPL) analyzed these issues and sug-
gested the following conclusions:

2.2.1. Nuclear safety and oil pollution

Currently, there are several international treaties in force, they are
designed to protect either the environment as a whole or its individual
components, but in practice they almost do not work, because they do
not provide for compliance mechanisms.

The Convention on Early Notification of a Nuclear Accident
(1986) — lack of safeguards for compliance. It is aimed at providing
warning in the event of a nuclear accident. At all facilities in a member
state where there are nuclear reactors, where nuclear fuel or radioactive
waste is stored, in the event of emergencies related to or not related
to military operations, the state is obliged to notify both the Interna-
tional Atomic Energy Agency (hereinafter referred to as the IAEA) and
other member states that may or have already been negatively affected
by radiation emissions. But if the state does not fulfill its duty, this
convention is powerless.

The Convention on Assistance in the Case of a Nuclear Accident
or Radiological Emergency (1986) — as a guarantee of coopera-
tion after the occurrence of an accident. It is aimed at joint actions
of the IAEA and member states in the event of a nuclear accident or
other radiation emergency. Countries may take advantage of the provi-
sions of this convention in the event of such a situation and seek assis-
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tance from the IAEA and other parties to the convention to protect life,
property and the environment from the effects of radioactive conta-
mination.

The Convention on Nuclear Safety (1994) — peacetime mecha-
nism. It is designed to ensure the nuclear safety of a nuclear instal-
lation operated in peacetime. However, during military operations, as
in the case of the latter, it cannot ensure the implementation of its
provisions. The convention does not offer any solution to this situation.
The same applies to The Joint Convention on the Safety of Spent
Fuel Management and on the Safety of Radioactive Waste Mana-
gement (1997) and The International Convention on Oil Pollution
Preparedness, Response and Co-operation (1990).

The International Convention on Civil Liability for Oil Pollu-
tion Damage (1969) — untested mechanisms. It provides for the
filing of claims for damages from oil spills in the courts of the states
that signed the convention. Each of these states shall ensure the juris-
diction of its courts to hear such claims. The problem is that this
mechanism has not yet been effectively applied in practice. Similar
situation with the International Convention for the Prevention of
Pollution from Ships (1973).

There are a number of conventions that are designed to protect
humanity and the environment from nuclear accidents and oil spills.
However, most of them do not have a enforcement mechanism, and
therefore function as “gentlemen’s agreements”, relying on the good
faith of member states. Unfortunately, states do not always behave in
good faith.

2.2.2. Marine environment

As of 2024, there are a number of international conventions designed
to protect the marine environment, such as the cleanliness of the seas
and the conservation of marine biota. Their application faces a number
of practical problems, in particular the abuse of the right of Veto on the
application of their prescriptions.

UN Convention on the Law of the Sea of 1982 — norms without
application. A certain mechanism of responsibility for (not specific
individuals) states for damage to the environment is provided for by

15



the UN Convention on the Law of the Sea of 1970. Thus, if we consider
its application on the example of Ukraine, then in accordance with
the procedure determined on the basis of Annex VII of this Conven-
tion, Ukraine should prepare and file an international claim against
the Russian Federation for non-compliance with the provisions of the
Convention that cause significant damage to the marine ecosystem, on
the basis of which an arbitration tribunal will be established that will
have jurisdiction to consider relevant claims between Ukraine and the
Russian Federation. So far, this mechanism has not shown itself to be
effective, because it has never been fully used. Russia’s previously men-
tioned membership in the UN Security Council will also not contribute
to the use of this Convention.

The Convention on the Protection of the Black Sea Against Pol-
lution (1992): there is a procedure, no results. This convention pro-
vides for the prohibition of pollution of the Black Sea, guarantees the
protection and preservation of the marine environment, as well as pre-
vention of harm to life in the sea and living resources. In case of viola-
tion of its requirements, there is a mechanism under which a Meeting
of the Contracting Parties can be convened or an affected party can
apply to the Commission of the Protection of the Marine Environ-
ment of the Black Sea. The problem is the same — this mechanism
has not shown itself to be effective enough to be considered as worth
applying. The Black Sea Commission has not yet held anyone fully
responsible for Black Sea pollution. Of course, responding at least
somehow to cases of serious damage to the environment, states have
tried and are trying to use existing mechanisms and create new ones.
But do they succeed? There are a number of international agreements
designed to regulate the issues of preserving and protecting the envi-
ronment, and prevent harm to it in various areas. An analysis of some
of them shows that the biggest drawback of such conventions, oddly
enough, is that they could not be applied or rarely were applied.
The practice of applying international environmental agreements is
sporadic, so there are not many specific examples of integrated law
enforcement in this area.
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3

LAW ENFORCEMENT
IN ENVIRONMENTAL CASES IN
INTERNATIONAL JUDICIAL BODIES

3.1. Irag-Kuwait case: The UN Compensation
Commission

Despite the imperfect legal framework, the international commu-
nity is looking for ways to punish those who have caused damage to
the environment. In the case between Iraq and Kuwait, the UN con-
demned Iraq’s actions as a violation of international peace and security
and established the UN Compensation Commission to pay compen-
sation to applicants in accordance with the Security Council Resolu-
tion No. 692 (1991). The Commission received a percentage of the pro-
ceeds from the export sales of Iraqi oil and petroleum products. This
money was used to compensate victims for about 30 years. The UN and
the Iraqi government have agreed that the country has managed to
recover all losses caused by the invasion of Kuwait. The development
of the compensation procedure took a long time, but compensation was
paid to all those who were entitled to it. This experience is useful for
Ukraine, which is looking for mechanisms to hold Russia accountable
and recover compensation. However, the notorious right of veto of the
Russian Federation in the Security Council may prevent the creation of
such a body for Ukraine.

17



3.2. Costa Rica - Nicaragua case: Case-law of the
International Court of Justice

The International Court of Justice is the body to which you can apply
for damages for environmental destruction. It was this court that
resolved the case initiated by Costa Rica after the illegal invasion of
its territory by the Nicaraguan military and the construction of a canal
from the San Juan River to the Los Partillos Lagoon in the occupied
territories. Costa Rica claimed that Nicaragua caused damage to the
river and ecosystem due to dredging and construction. The court found
that Nicaragua’s actions violated Costa Rica’s sovereignty and caused
serious damage to the natural environment, including wetlands and
national wildlife sanctuaries. Due to the difficulties of proper legal
registration of evidence, Costa Rica was able to justify only 5 % of the
refunds that they initially claimed. This may be a useful experience for
Ukraine, but the above mentioned right of veto of the Russian Federa-
tion may become an obstacle.

3.3. The case of the South Africa v. Israel:
environmental aspects of the conflict

Considering that Israel is committing genocide against the Palestinian
population, South Africa filed the case on compliance with the Conven-
tion on the Prevention and Punishment of the Crime of Genocide of
1948 in the ICJ. South Africa’s statement of claim also mentions Israel’s
plan to flood tunnels in the Gaza Strip with seawater. This can lead to
problems with water supply and sewerage, water and soil contamina-
tion. Experts warn of a possible environmental disaster that endan-
gers water quality, which will eventually affect the living conditions
of the population and the quality of agricultural products. Although
the court’s position has not yet been determined, the world expects a
clear response in this part. The IC] is expected to provide an advisory
opinion on the (non-)legitimacy of Israel’s presence in the territories
claimed by Palestine. This conclusion may also contain recommenda-
tions on the impact of war on the environment.
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Attempts to receive compensation damage to the environment as
a result of military operations were, and some of them can be called
successful. However, liability for damage to the environment was not
fully compensated. Similarly, those responsible for this damage were
not held accountable.

3.4. Case of Ukraine v. Russia: what is the future?

Ukraine actively supports the recognition of ecocide at the interna-
tional level and is preparing to file such lawsuits in the International
Court of Justice. The agreements on the compensation mechanism
for Ukraine are reflected in the resolution of the Committee of Minis-
ters of the Council of Europe CM/Res(2023)3. The Law of Ukraine “On
Ukraine’s accession to the Enlarged Partial Agreement on the Register
of Damage Caused by the Aggression of the Russian Federation against
Ukraine” provides for the creation of a register of damage caused by
the war, a special fund for compensation of damage and a compen-
sation commission. Work on collecting materials for the Register of
Damage has already started. However, the launch of the Compensation
Commission may be difficult due to the country that has caused and
continues to cause damage to Ukraine. Now it is hard to imagine that
Russia would not use its veto power to block the creation of such a
Commission against Itself.

Understanding the importance of a comprehensive approach to
bringing Russia and the Russians to justice for the damage caused to
Ukraine, the President of Ukraine Volodymyr Zelenskyi presented to
the G20 Summit participants a 10-point Peace Formula, one of the
points — point 8 — concerns countering ecocide. In 2023, the Office of
the Prosecutor General of Ukraine held a conference “United for Jus-
tice”, where the legislation on ecocide at the national and international
levels was discussed. In the same year, Ukraine, together with Estonia
and Romania, co-organized an additional event within the framework
of the Assembly of State Parties to the Rome Statute dedicated to the
impact of war on the environment.

Does Ukraine have a chance to become the locomotive of ecocide
recognition at the international level? Provided that the authorities
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take a proactive position, taking into account the colossal destruc-
tion of Ukrainian nature by the Russians, all possible coverage of such
impacts and such a position of the authorities — yes. Will the poten-
tially recognized international crime of ecocide be applied in the
“Ukrainian cases” that are already being prepared for filing? Probably
not, because the criminal law has no retroactive effect in time. Does
this mean that Ukraine, along with lobbying for the recognition of eco-
cide, has to elaborate on developing ways to “revive” the dead interna-
tional law? Definitely.

Such circumstances lead to a search for new ways to protect the
environment from destruction, in particular during military operations,
as a result of disregard for environmental standards in the course of
economic activity, and so on.
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4

ADVOCACY FOR RECOGNITION
OF ECOCIDE AS A CRIME

The environment has no borders, its destruction in one country affects
all countries. That is why states are trying to strengthen the ability of
the international community to respond to environmental challenges.

4.1. Small island states: the first in the fight

Small island states are the most vulnerable to environmental disas-
ters. They are the first to meet the consequences, because they have
every chance to literally sink in the near future. Recognizing ecocide
internationally and holding the offender accountable is vital for them
to protect their living space. They are the ones who most support the
movement for recognizing ecocide as an international crime during
the annual Assemblies of State Parties to the Rome Statute of the ICC,
and actively work to raise these issues at climate conferences and other
international events.

Although ecocide has not yet been criminalized at the international
level, the efforts of these states are valuable, because they are the
driving force to ensure that this issue does not leave the agenda of the
international community.
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Table 1

Initiatives of small island states towards recognition of ecocide [5]

Place, event Year of
Name Initiative where such an | implemen-
of the state initiative took |tation of the
place initiative
1 2 3 4
They called for a gradual
abandonment of the use
Vanuatu, .
Tuvalu of fossil fuels, support to
Tonea ’ the rapid and fair transition | Meeting of the
Fiti gNiue of the Pacific region leaders of these 2023
L ’ to renewable energy, states
Solomon
and strengthen related
Islands . ) .
legal obligations, including
“preventing ecocide”
The Minister of Foreign
Affairs Nanaia Mahuta
) expres.sed support to The Assembly
future discussions around .
New ; of State Parties
the concept of ecocide as 2022
Zealand . . . to the Rome
an international crime
. Statute
to combat environmental
destruction at the global
level”
The Vice President said
that “the time has come
for the world to have an
Republic of | international body that will | The UN General 2022
Panama hold accountable all those Assembly
who make damage to the
planet. When will ecocide
stop?”
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1 2 3 4
The President of Vanuatu
called on states to support
the inclusion of the crime
of ecocide into the Rome
Statute of the International
Criminal Court, stating to The UN General
Vanuatu the Assembly that Assembly 2022
“it is necessary to act, being
aware of severe and wide-
spread or long-term damage
to the environment that can
no longer be tolerated”
Supported the statement
on ecqc}de n the.ISS, The Assembly
organizing an official of State Parties
Samoa additional event and 2022
. to the Rome
providing a statement
) Statute
of support on ecocide from
the Prime Minister
Called on the International
Criminal Cogrt to .appeal The Assembly
to the consideration of of State Parties
Vanuatu ecocide as the fifth crime 2021
to the Rome
under the Rome Statute Statute
of the International
Criminal Court
The Green State program
was launched, which COP26
West Papua directly included the Conference 2021
criminalization of ecocide
They called for serious The Assemb} y
Vanuatu and . . . of State Parties
. consideration of the crime 2019
Maldives . to the Rome
of ecocide
Statute
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4.2. Europe: leaders and examples [5]

Some European countries also support recognizing ecocide as an inter-
national crime. For example, in 2020, the Swedish Labour Movement
called on the government to promote this idea internationally. A group
of MPs appealed to the Stop Ecocide Foundation to develop a legal
definition of ecocide. Two suggestions for amendments to the legisla-
tion on ecocide were submitted to the parliament. However, none of
them was adopted due to insufficient support in the Parliament for four
years.

In 2020, the Minister of Foreign Affairs of Finland supported the
idea of discussing ecocide, and in 2021, then-President Sauli Niinisto
and Minister of Foreign Affairs Pekka Haavisto called for recognition
of ecocide as an international crime at the Assembly of State Parties to
the Rome Statute of the ICC. In 2024, a group of MPs from the Green
Union party filed an appeal to the government with a question of sup-
porting the issue of ecocide through the International Criminal Court.
Consideration of this appeal has not been completed yet.

In the Netherlands, in 2020, one of the parties submitted a draft
law on ecocide to the parliament, but it was rejected due to insufficient
support from MPs. In 2023, Lammert van Raan, a Member of Parlia-
ment from the Party for the Animals, submitted a new bill to crimi-
nalize ecocide, which is currently being discussed in the Parliament.

Three European countries, although selectively and not very actively,
support the recognition of ecocide. Ahead of them is another European
country — the Kingdom of Belgium — which criminalized ecocide at
the national level, setting a precedent in the European Union. It is not
known whether other UN member states will follow suit.

Belgium: the first step towards criminalizing ecocide in the EU

The Kingdom of Belgium was the first EU country to criminalize eco-
cide. On February 22, 2024, the Belgian Federal Parliament amended the
country’s Criminal Code, adding a new type of crime — ecocide.

From now on, ecocide is clearly defined in Belgian law. According to
the new Article 94 of Book Il of the Criminal Code, “ecocide” consists of:
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“deliberately committing, by act or omission, an illegal act causing se-
rious, widespread and long-term damage to the environmentin the
knowledge that this act is causing such damage, provided that this act
constitutes an infringement of federal legislation or an international
instrument that is binding on the federal authority or if the act cannot
be located in Belgium.”

This definition entails the following cumulative conditions:

1. An unlawful action or omission.

2. Constituting an infringement of federal legislation or an interna-
tional instrument that is binding on the federal authority or if the
act cannot be located in Belgium.

3. Causing serious, widespread and long-term damage to the
environment.

4. Committed with mens rea, meaning that the offender — who can
be both natural or legal person — must have had the intention to
knowingly engage in the conduct punishable by law, including in
the knowledge that such action or omission would cause serious,
widespread, and long-term damage to the environment (there is
no need, however, to show that the offender wanted these conse-
quences to take place (may at the same time be committed with
direct or indirect intention)).

Now that the Act introducing (new) Book Il of the Belgian Criminal
Code has been formally adopted, it will enter into force two years after
its publication in the Belgian Gazette (i.e., probably in Q1 or Q2 2026).
Non-retroactivity is a fundamental principle of Belgian criminal law, and
conduct occurring before this date will thus not be prosecuted as ecoside.

Penalty for ecocide in Belgium — how it will work

The new Belgian Criminal Code enshrines an eight-level scale of prin-
cipal penalties, with the eighth level corresponding to the most severe
offences. Ecocide will be punishable by a level 6 sentence. Thus, for natu-
ral persons, the penalty is provided in the form of Prison sentence of 15 to
20 years, or in cases of psychiatric condition, treatment under deprivation
of liberty of 11 to 16 years. For legal entities, a fine of EUR 1.2 million to
EUR 1.6 million.

Courts may, however, go above or below these thresholds by recognis-
ing the existence of aggravating elements or mitigating circumstances. As
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it is a level-6 offence, courts will also be able to order accessory penalties
next to the principal penalties, such as fines, seizures, monetary penalties
based on the profit expected or obtained from the offence, closing of the
establishment, professional ban and/or prohibition on the exercise of an
operation falling within the scope of the corporate purpose, etc.

The example of Belgium demonstrates the desire of EU member states
to strengthen the environmental protection through criminal law. By har-
monizing its legislation with the EU’s law, Ukraine can adopt this expe-
rience to strengthen its National Environmental Policy and ensure more
effective law enforcement in the field of environmental protection.

4.3. Position of states affected by military operations

Most war-affected countries are actively working to recognize ecocide.
However, they face many challenges of post-war recovery — rebuilding
the economy, bringing refugees back, and maintaining their indepen-
dence, so they have less time and rather limited resources to lobby for
the recognition of ecocide at the international level.

Ukraine, suffering from the merciless destruction of the environ-
ment during the war, has a deep and global mission — to change these
trends at the international level. However, in parallel with lobbying at
the international level, the task remains to put in order the system of
bringing to justice for ecocide, war crimes and other criminal offenses
against the environment at the national level.
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ANALYSIS OF UKRAINIAN REALITIES
OR WHY UKRAINE SHOULD BE THE
DRIVING FORCE IN THE CAUSE OF THE
WORLD AGAINST CRIMES AGAINST
THE ENVIRONMENT

5.1. Realities of the status of the Ukrainian environment

War destroys everything: air, water, land, plants and animals. Russian
troops are firing at oil depots and large factories, causing harmful sub-
stances to enter the soil and water. Fires caused by military operations
in forests and steppes destroy nature and threaten living organisms.
Attacks on nuclear power plants and explosions of munitions cause a
disaster that can make large areas uninhabitable.

5.1.1. Forest fires in de-occupied territories

According to the State Forest Resources Agency of Ukraine, the total
area of the forest fund of Ukraine is 10.4 million hectares, of which 9.6
million hectares are covered with forest vegetation. The war unleashed
by Russia in just six months ruined two million hectares of Ukrainian
forest [6]. That is, already in the first six months of the war, Ukraine
lost 20 % of its entire forest fund. Both occupied and de-occupied ter-
ritories that are close to the front line suffer from forest fires.
Currently, there is no information about the full picture in the occu-
pied territories. Access to the territory is restricted due to mining.
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Munitions detonate at fire sites. According to preliminary information
from the Ministry of Environmental Protection and Natural Resources
of Ukraine (hereinafter referred to as Mindovkillia), since the beginning
of 2024, 149 fires have been eliminated in forests on an area of 460
hectares. Among them, 115 fires on an area of 405 hectares occurred
as a result of the Russian aggression. The area of forests burned by
forest fires caused by war is the area of two Monaco states. The fire
also destroyed more than 6.5 thousand hectares of forests of the Lyman
Forestry Enterprise — this is like the distance from Amsterdam to the
Hague, of which 100 hectares — in a week (the area of two Vatican
Cities) [7]. As of the beginning of May 2024, the fire engulfed 1000
hectares of forest in Kharkiv region. As a result of constant enemy
attacks, the fire spread to the territory of the Chervonyi Oskil and
Studenok Forestries of the Izyum Forest Enterprise [7]. Now it looks
like the destruction of forests will continue. Soon almost the entire ter-
ritory of Ukraine’s forests may be damaged or destroyed.

5.1.2. The problem of waste from destruction

While for forest enterprises the problem is how to preserve nature,
another aspect is how to remove the consequences of destruction.
In Ukraine, more than 600 thousand tons of destruction waste have
already been formed [8]. This number is three times greater than the
amount of plastic that Indonesia discharges into rivers and the ocean
in a year [10]. As of the beginning of March, only in the territory of
the Kharkiv region, about 50 thousand tons of waste were formed as
a result of Russian hits [8]. Daily shelling of the frontline region only
increases these volumes. While Indonesia has a strategy and practice
for recycling and disposing of plastic that pollutes rivers and oceans,
Ukraine does not yet have a plan on how to solve the problem of waste
destruction caused by military operations.

5.1.3. Pollution of water resources

Ukraine doesn’t have a water treatment plan either. The Russian armed
aggression has already caused more than 83 billion UAH in damage
to Ukrainian Water Resources [9]. With each attack, the damage
increases. The Russians are attacking Ukrainian hydroelectric power
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plants (HPPs), including well-known damage at Kakhovka and Dni-
pro HPPs. As a result of a massive missile attack on the Dnipro HPP,
environmental inspectors of the State Environmental Inspectorate
(hereinafter referred to as the SEI) recorded soil contamination and a
spot of petroleum products in the water. This can lead to contamination
of drinking water, respectively, a threat to human health and the extinc-
tion of aquatic organisms. Soil contamination can lead to the destruc-
tion of vegetation and reduced fertility, which will negatively affect
agricultural activity and human health due to food contamination.

Box 1. Kakhovka HPP explosion: environmental implications

In public space, the explosion of the Kakhovka HPP is often called an
ecocide. According to the United Nations data, the destruction of the Ka-
khovka HPP dam caused damage to Ukraine in the amount of almost USD
14 billion.

The breakthrough of the Kakhovka HPP dam caused huge damage,
flooding 620 square kilometers of territory in four regions — Kherson,
Mykolaiv, Dnipropetrovsk and Zaporizhzhia, which directly affected 100
thousand residents [9]. Significant damage was caused to housing, infra-
structure, the environment, and cultural sites, such as historical buildings,
museums, and religious buildings.

The world has also lost some of its ecosystems forever — for example,
endemic animal species that existed only in one place on Earth, in the
south of Ukraine. They will never recover. Half of the forest in this area has
been lost.

Ukrainian law enforcement officers have launched an investigation into
these destructions under Article 441 Ecocide on the frameworks of the
Criminal Code of Ukraine and violation of the laws and customs of war.
However, the issue of such a definition of these crimes is debatable.
The differences between the concepts of ecocide, war crimes, and crimi-
nal offenses against the environment are also debatable. The question
remains open as to whether the existing legal and institutional sys-
tems are capable to hold offenders accountable for exactly what they
are guilty of.

29



6

CURRENT LEGAL REGULATION
AND PRACTICE

6.1. Legal regulation

The issues of ecoside are regulated in Ukraine under Article 441 of the
Criminal Code of Ukraine. Thus, ecocide is the mass destruction of flora
and fauna, poisoning of the atmosphere or water resources, as well as
the commission of other actions which may cause ecological disasters.
It is punishable by imprisonment for a term of eight to fifteen years.
This article was included in the text of the current Criminal Code of
Ukraine when it was adopted in 2001. Since then, no changes, amend-
ments or supplements to the article have been made. For more than
twenty years, lawyers did not pay much attention to elements of this
crime, the possibilities of its application and interpretation. And there-
fore, on the existing problems of law enforcement. After all, there were
not so many cases that could be qualified as ecocide, and therefore
the topic did not seem relevant. However, the main problems of law
enforcement are the vagueness of the wording and terms used, which
leads to uncertainty of the threshold of proof and the difficulty of dis-
tinguishing between the issue of ecocide and war crimes, which may
have similar features to ecocide in the course of combat operations.
There is a depreciation of the concept of ecocide due to the application
of Article 441 of the Criminal Code of Ukraine in cases of actual com-
mission of less socially dangerous offenses against the environment.
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Unclear wording and terms used

Now it is difficult to determine what exactly is considered an eco-
cide, what should be the amount of damage and what facts are needed
for this. The current version of the Criminal Code of Ukraine contains
many evaluative concepts regarding the elements of the crime “eco-
cide”, which are not determined by the current legislation, case law or
doctrine. For example, the mass destruction of the plant world. There
are various approaches in the doctrine, none of which has found suf-
ficient support to become generally accepted. The same applies to the
concepts of mass destruction of the animal world, poisoning of the
atmosphere, poisoning of water resources, environmental disaster.

There are no clear criteria that would allow determining whether
an ecocide was committed or not. According to the current version of
Article 441 of the Criminal Code of Ukraine, it is almost impossible to
bring to justice precisely for comprehensive violations, which mean
ecocide. According to the literal interpretation of Article 441 of the
Criminal Code of Ukraine, a person who destroyed both the plant and
animal worlds or poisoned both the atmosphere and water resources
cannot be held liable under this article, because dividing these acts, the
Ukrainian legislator uses the connecting “or”, which provides for the
applicability of only one of the above “options”. That is, if several types
of “worlds” are destroyed, it will be impossible to bring a person to
justice. But, as you know, attacks on the environment rarely affect only
one natural aspect.

The moment of committing an ecocide is also poorly described

This crime has a special design. It differs from other types of crimi-
nal offenses, including against nature. In case of suspicion of commit-
ting an ecocide, both the act and the case of real danger in the form an
environmental disaster created by this act must be established. There-
fore, it is difficult to determine whether there was a completed ecocide
crime or an attempt on it within the framework of existing legislation.
Article 441 of the Criminal Code of Ukraine describes ecocide, paying
more attention to the consequences of the crime than to how it was
committed. This raises a new question: Can an act be considered an
ecocide when someone simply does nothing to prevent damage?
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Box 2. Experts are looking for ways to clearly define the concept of
ecocide

The Working Group on the development of criminal law, which has been
working since 2019, has suggested a draft of the new Criminal Code of
Ukraine. In the initial versions, the elements of a criminal offense in the
ecocide format were absent altogether. However, taking into account
the suggestions, including from the public, this crime was added to the
final version. It defines this crime as follows: “A person who, in order to
cause long-term and wide-spread damage, used any means to change
the dynamics, composition or structure of the environment, including the
biosphere, lithosphere, hydrosphere and atmosphere, or to change outer
space, has committed an offence of the 5th degree”.

As a whole, this draft suggests to divide intentional crimes into 9
degrees. This means that in relation to Belgium, where there are a total
of 8 levels of severity and ecocide is recognized as a 6-level crime, in this
case ecocide is considered as a less serious crime. The wording suggested
in the draft of the new code is devoid of technical errors, unlike the cur-
rent version, because it defines that ecocide is a intentional action aimed
at causing damage. However, the meaning of the terms “long-term” and
“wide-spread” damage and whether this damage is intended to destroy
the environment itself leave room for interpretation.

Nevertheless, the new version of the article on ecocide, if adopted, will
apply only to crimes committed after adoption. All crimes committed
before will be considered and resolved within the framework of the cur-
rent article 441 of the Criminal Code of Ukraine.

Despite the fact that the new version of the Criminal Code of
Ukraine offers a clearer formulation of a crime that can be regarded
as ecocide, none of the versions makes it possible to understand how
to distinguish crimes committed within the framework of ecocide and
those committed during military operations, that is, war crimes.

The difficulty of distinguishing the concept of ecocide
from war crimes

What concerns acts committed in the course of military opera-
tions that cause wide-spread and serious damage to the environment,
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there are contradictions regarding their qualification as ecocide or war
crimes, or in the aggregate of both. In case of an unclear distinction
between these concepts, which currently exists in Ukrainian legislation,
there is a risk of violating the principle of preventing double liability
for the same criminal act or incomplete qualification of the person’s
actions.

This problem becomes apparent due to the existence of two articles
in the Criminal Code of Ukraine that can be applied in the case of envi-
ronmental destruction during combat operations — Article 441 “Eco-
cide” and Article 438 of the Criminal Code of Ukraine “Violation of the
laws and customs of war”. The first states: “Mass destruction of flora
or fauna, poisoning of the atmosphere or water resources, as well as
the commission of other actions which may cause an environmental
disaster”, whereas the second defines: “Ill-treatment of prisoners of
war or civilians, expulsion of the civilian population for forced labor,
looting of national property in the occupied territory, the use of means
of warfare prohibited by international law, other violations of the laws
and customs of war provided for by international treaties, consent to be
bound by which was granted by the Verkhovna Rada of Ukraine, as well
as ordering to perform such actions”.

Although externally, the crimes referred to in both articles are simi-
lar in relation to the environment: the environment is being destroyed.
However, the subjective side of these acts is different. By commit-
ting an ecocide, the offender has a goal and commits it with the goal
of destroying the environment. The environment itself is the focus of
the offender, and the destruction of nature is his/her goal. In the case
of war crimes, the perpetrator seeks to gain military or other advan-
tage over the enemy, while the environment becomes a “side” victim.
Despite a certain similarity of concepts, there are signs, such as the
intent to commit, the subject of the commission, the time of the act,
which can be used to distinguish between war crimes and ecocide
committed during the conduct of hostilities. Table 2 proposes some
differences between ecocide and war crimes.

In cases where there is an ideal set of criminally illegal acts, for
example, the offender hoped to damage the environment and gain a
military advantage, the case will be considered under both articles: 441
and 438 of the Criminal Code of Ukraine.
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Table 2

Differences between some signs of ecocide and war crimes

Ecocide

War crimes

The person’s intent is aimed at
destroying the environment

The intent of a person is mainly
aimed at obtaining military
advantage or related goals

Common subject

Often the subject of the
commission is special

There is no link to violations of
international treaties, agreements,
or customs

It is characterized by binding to
violations of international treaties,
agreements, and customs

It can be committed both in a
peaceful period and in conditions
of war or armed conflict

Committed in conditions of war or
armed conflict

It is not typical to implement it by
using a person’s official status

In most cases, it is carried out by
using the official status of a person

The moment of completion of
the act comission depends on the
objective side

In vast majority of cases, formal
elements of crime

Application of Article 441 of the Criminal Code of Ukraine
for less socially dangerous offenses against the environment

The eleents of a crime of the scale of “ecocide” imply an act that
has consequences for the entire global peace and security of humanity
as a whole. The commission of such criminally illegal actions cannot
be called “ordinary” or those occuring on a regular basis. However, the
unclear wording of this concept in the existing legislation allows you to
“pull up” any offenses against the environment and call it ecocide. Even
those that do not have extreme negative consequences. It is unclear
definitions that form the basis of investigations and can distort the
results. This may lead to the depreciation of the concept of ecocide and
bringing responsibility not for what was actually committed.
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Criminal offenses against the environment are different from eco-
cide. The difference lies, for example, in the form of guilt, the purpose
of committing the act, and the scope of consequences.

Table 3

Comparison of some signs of ecocide and criminal offenses
against the environment

Ecocide

Criminal offenses against the
environment
(Section VIII of the Criminal Code
of Ukraine)

Intentional commission
(characteristic direct intent)

Intentional or careless form of

guilt — to commission of a socially
dangerous act and negligence — to
the occurrence of socially dangerous
consequences in the form of damage
to the environment

The purpose of the commission
is to destroy the environment

If a criminally illegal act is
committed intentionally, the
main motives for its commission
are, for example, self-serving, but
do not consist in destroying the
environment

It has extremely significant
consequences not only for
specific individuals or groups
of individuals, but also for the
state, global peace, the security
of humanity as a whole, and the
international legal order

The consequences are more local

Acts are not “ordinary”

Unfortunately, the commission is
more mundane and systematic

Despite the presence of these differences, in practice, the correct dif-
ferentiation of these events is problematic, because most of the signs
of differentiation consist in the subjective side of the offender, which
is difficult to establish. This is also complicated by the problems of the

practical investigation of ecocide.
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6.2. Problems of the ecocide investigation

During the ecocide investigation, there is a problem with personnel
and equipment. Unclear wording in the legislation does not contribute
to the recording and collection of information on criminal offenses
against the environment. Even if a new version of the Criminal Code
of Ukraine is adopted with clearer wording, the problem of equipment
and personnel will remain. According to the Specialized Environmental
Prosecutor’s Office of the Office of the Prosecutor General of Ukraine,
currently in some regions, especially in the eastern regions, there are
no expert institutions and experts who can provide the necessary con-
clusions about the nature of violations or confirm the consequences
of the impact of criminal actions on the environment. For example, to
analyze the results of chemical pollution of water resources. There is
no necessary equipment for conducting laboratory tests in the SEI. This
makes it difficult to collect facts and evidence that would help to cor-
rectly qualify a person’s actions: as an ecocide, as a war crime, or as an
offense against the environment.

6.3. Practice of bringing to justice for ecocide

Since the beginning of the full-scale invasion, the prosecutor’s office
has been investigating criminal offenses, in particular those that
can be considered as ecocide. Among them — the destruction of the
reservoir, the shelling of the scientific center and the explosion of
the power plant. Russian senior-level commanders who ordered the
shelling of a nuclear research facility in Kharkiv were charged with
committing ecocide in conjunction with war crimes against the envi-
ronment. For the first time since the independence of Ukraine, legal
proceedings were brought on the fact of committing an ecocide that
was not related to military operations. Two responsible persons of a
large private enterprise in the Khmelnytskyi Region are suspected of
systematic discharges of polluted water into the river, which led to the
mass death of plants and animals in the area.

Despite the challenges of the war and problems with national
legislation, the practice of bringing to justice for ecocide is beginning
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to take shape in Ukraine. However, the first attempts are not always
successful. Thus, Article 441 of the Criminal Code of Ukraine is some-
times used in relation to acts that cannot be considered as ecocide,
which devalues the concept and reduces the weight of real crimes of
this scale. It can also lead to unfair punishment or, worse, avoidance
of punishment. The erroneous simultaneous application of Articles 441
and 438 of the Criminal Code of Ukraine, which were discussed above,
leads to the fact that a person is responsible for two crimes, although
in fact s/he committed only one.

Integration into the European Union and the adoption of its rules
and laws prior to membership can help to simultaneously resolve both
legislative regulation and practice. As noted in the section on interna-
tional practice of penalty for ecocide, Belgium has already created con-
ditions at the legislative level and it is hoped that other member states
will follow suit. At the EU level, there are also directives aimed at pro-
tecting the environment from any crimes.

Box 3. Environmental Protection at the EU level

Within the European Union, the protection of the environment is regu-
lated by Directive 2008/99/EC of 2008.

Its first version was not good according to the European Commis-
sion, as it contained only general rules on the determination of criminal
offenses and sanctions. It did not allow or even hinder effective investi-
gation, prosecution and quality cross-border cooperation, and contained
vague definitions used for description of environmental criminal offences.
Sanctions imposed were too low to have a deterrent effect and be suf-
ficiently effective in all member states in accordance with the current Di-
rective. Even in the European Union, 15 years ago, there was no under-
standing of the importance of creating clear and effective mechanisms for
environmental protection. The revised version of Directive of December
2021 provides for clear detailed effective criminal law measures for the
effective protection of the environment.

What does this mean for the protection of the environment in the EU

The revision of Directive 2008/99/EC aims to create clearer legal norms
that will help combat environmental crimes more effectively. In particular:
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Clear definitions of terms. Articles 2 and 3 contain broader definitions
of “unlawful conduct” and the “public concerned’, which will make investi-
gation, prosecution more efficient and will promote a better understand-
ing of these terms.

Expanding scope. Increasing the number of categories of crime from
nine to eighteen, allowing more acts to be investigated and prosecuted,
especially when they relate to cross-border criminal acts, and providing
greater legal clarity.

Ensuring tough sanctions. Member states should include a minimum
level of maximum sanctions proportional to the severity of offenses in
their own national criminal law. For example, offences listed in Article 3
that caused or are likely to cause death or serious injury to any person
must be punishable by a maximum term of imprisonment of at least 10
years (Article 5, Part 1). The proposed Directive also introduces additional
sanctions and measures for individuals (Part 5 of Article 5), such as the ob-
ligation to restore the environment (a), fines (b), deprivation of access to
public funding (c) or withdrawal of permits (e). Sanctions for legal entities
are listed, ranging from fines to imprisonment (Article 7).

By creating equal conditions for the types and levels of sanctions in
member states, it will be easier for the competent authorities of different
member states to cooperate. Ultimately, this can lead to a more effective
investigation and prosecution.

Improved enforcement. New rules for establishing jurisdiction will fa-
cilitate cross-border investigations and prosecutions, and will promote
more effective investigation (Article 12). To assess the extent of environ-
mental offences as well as their trends, the proposed Directive will require
member states to collect accurate, consistent data and comparable statis-
tics in accordance with harmonized common standards (Article 21).

Institutional support. The directive instructs member states to ensure
that national authorities which detect, investigate, prosecute or adjudicate
environmental offences have a sufficient number of qualified staff and suf-
ficient financial, technical and technological resources necessary for the ef-
fective performance of their functions (Article 16). Member states are also
mandated to provide specialised training with respect to the objectives
of this Directive to judges, prosecutors, police, judicial staff and compe-
tent authorities’ staff on a regular basis (Article 17). Member states should

38



ensure that effective and proportionate investigative tools, such as those
which are used in organised crime, are also available for investigating and
prosecuting environmental offenses (Article 18). Coordination and coope-
ration among the competent authorities of member states should also
be strengthened in this area (Article 19). It is expected that taking these
measures to improve national enforcement chains will allow more crime
cases to be successfully investigated.
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|IF WE LEAVE EVERYTHING AS IT IS

7.1.The state of the environment

The state of the planet in general

If we leave everything as it is, we must be prepared for the fact that
the environment will scream so loudly that it will be impossible not
to hear. The planet Earth is already suffering from the effects of cli-
mate change, environmental disasters and other disasters. The lack of a
mechanism for liability for the destruction of nature at the international
level seems to encourage “Come on, go on with destroying the environ-
ment, there will be no punishment for it.” And what is the result? The
planet will continue to collapse. The average temperature of the planet
will be increasing. Drinking water supplies will be running out. More
plant and animal species will be disappearing. Humanity will be forced
to switch to completely synthetic food and face a food shortage. Next
wars that will be waged for food resources and water will only worsen
these problems. The Earth will become uninhabitable for people. But
these are rather abstract concepts for many people, businessmen, and
politicians to demand change at the global and local level.

The state of the environment in Ukraine
In Ukraine, the consequences of state laws that contradict the laws
of nature are already being felt. The role of the “breadbasket” for the
Asian and African countries has led to the plowing of 54 % of Ukrai-
nian lands [11]. Because of this, we are one of the leaders both in terms
of plowing and soil degradation. High plowing destroys biodiversity.
Plants and animals lose their natural habitats, which leads to their dis-
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appearance. There are few natural areas left under the acreage, and
wild species cannot survive in small remote areas. For example, steppe
animals such as saigas and tarpans disappeared precisely because of
plowing. In addition, the use of pesticides pollutes the environment,
killing pollinating insects and small organisms that create the soil.
This leads to the spread of aggressive alien species, displacing local
ones. Plowed land also causes intense greenhouse gas emissions that
contribute to global warming. The result is dust storms that destroy the
fertile soil layer and turn the lands into deserts. Using the example of
Ukraine, you can already see how intensive agriculture creates deserts,
such as the Oleshky Sands, where vegetation is not restored even after
100 years. No one has been punished for this yet.

Lets look at how much such an active desert formation can cost
Ukraine? The area of Oleshky Sands is 1,612 square kilometers [12]. In
hectares, it makes 161 thousand hectares. In turn, in the third quar-
ter of 2023, the price of agricultural land amounted to 38.5 thousand
UAH/ha. Thus, once agricultural — and now desert territories of the
Oleshky Sands — could cost UAH 6 billion, which is equal to more than
USD 150 million [13]. This amounts to two annual budgets of Ternopil
Region for 2024 [14].!

This is how the Ukrainian environment is being destroyed in peace-
time. This is how the economy and residents of Ukraine are losing.

7.2.The world law and order

Now international organizations create rules, prescribe them in con-
ventions or other agreements. But as soon as one of the states violates
such agreements, they cannot do anything about it. There is a situation
where international law exists on one side of the barricades, and the
state practice exists on the other.

How can an international body, institution, or any other entity
function if it cannot enforce its own requirements? If international
law is not able to influence real events, this leads to the loss of its
authority among the international community. Distrust to the system

I Calculations were made at the official exchange rate of the National Bank of
Ukraine as of 16.06.2024
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of international law undermines the legitimacy of international institu-
tions, such as the UN, the International Criminal Court, and so on. Such
circumstances only contribute to the commission of various kinds of
international crimes, including the outbreak of wars.

Anarchy and its consequences

The loss of faith in the international rule of law leads to anarchy,
which becomes a breeding ground for new conflicts. In such conditions,
use of destructive weapons is possible, which leads to mass deaths
and epidemics. Insufficient response to violations of international law
undermines peace and security efforts, setting precedents for new vio-
lations and crimes. The lack of accountability mechanisms creates an
atmosphere of impunity.

The destruction of the environment in conditions of lawlessness and
anarchy becomes an even greater threat to humanity. Unpunished ille-
gal deforestation, water pollution, and uncontrolled industrial waste
emissions all lead to degradation of ecosystems and loss of biodiver-
sity. The lack of an effective international legal mechanism to protect
the environment only exacerbates these problems, creating irreversible
consequences for the planet. The sea level rise, extreme weather events,
and reduction in habitable areas can cause new conflicts and migra-
tion crises. In such circumstances, it becomes obvious that ensuring
international compliance with environmental standards is critical to
preventing catastrophic consequences, which is not possible without
making the necessary changes.

Despondency in the legal system of Ukraine

During the war, Ukrainian society is particularly acutely aware of
the lack of confidence in the ability of the legal system to protect the
interests of the population. The failure of the authorities to bring to
justice all those responsible for the destruction of the environment
during and after the war will further undermine confidence in Ukraine
as a state governed by the rule of law. What does this mean in practice?
Desperate citizens will seek a safer and more stable environment for
themselves and their families. This will mean further emigration, the
outflow of human capital. This will mean fewer people to rebuild the
country and more dependence on external aid, decreased investment
attractiveness.
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3

WHAT NEEDS AND CAN BE CHANGED

8.1. Necessary changes at the international law level

Reforming the functioning of the UN Security Council now looks
like an unaffordable task

The first and most serious problem of the applicability of interna-
tional law in cases of the destruction of the environment in war con-
ditions is the right of veto of states that are permanent members of
the UN Security Council. In the course of attempts by the international
community to apply international legislation during the war in Ukraine,
the example of the behavior of the Russian Federation shows how a
permanent member state of the Security Council can block this initia-
tive. This is a well-known structural flaw that has existed in the sys-
tem of international law since the creation of the UN. It is what hin-
ders many initiatives to protect peace, including solving environmental
problems that arise as a result of armed conflicts.

The veto power assigned to permanent members of the Security
Council is used to protect the national interests (or personal inte-
rests of the leaders of these states), even if this is contrary to the
principles of international law and the interests of humanity. This is
how important initiatives aimed at protecting the environment are
blocked. This leads to impunity and the continuation of environmental
crimes. Therefore, the mechanism of the right of veto in the UN Secu-
rity Council should be reformed. This can be achieved through amend-
ments to the UN Charter, which will allow reducing the influence of
separate states on decision-making of global significance. The reform
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should provide for fixing the prohibition of using the veto power of
a member state of the UN Security Council in cases where the issue
concerns global environmental security and violations of international
humanitarian law in the UN Charter. At the same time, this idea is as
old as the world and it is still difficult to imagine that the UN member
states and especially the Security Council Member States will agree
to such a reform. The environment will keep being held hostage by
politicians.

UN member states have different attitudes to such changes. There
are those who are against it. These are some member states of the
Security Council, which are joined by various criminal groups and even
large business corporations that are interested in the weak institutional
capacity of the UN. There are countries that will support these changes:
democratic states that strive for peace, their leaders, intergovernmen-
tal bodies and international organizations that work towards ensuring
development, peace and prosperity on the planet.

There are also those who do not care about environmental problems
for various reasons and those who can be convinced of the urgency of
change. These are states that have not yet decided on their position
on UN reform, non-governmental organizations and groups that have
not yet decided whether to support these changes, ordinary people who
may not understand why it is important. These are representatives of
small and medium-sized businesses who want stability in the world and
do not think within the framework of the world order.

Solving problems of applying international environmental law

Definition of ecocide as an international crime

The problems of inapplicability, ambiguity, and complexity of under-
standing and implementing the provisions of international environ-
mental law must be solved by introducing changes. Thus, the provisions
on ecocide should be included as a separate crime in the text of the
Rome Statute of the ICC. An example of the formulation of an ecocide
in the Rome Statute may be the following wording: “an ecocide is an
intentional act committed in conditions of armed conflict or in peace-
time that can lead to the loss of natural ecosystems and/or their com-
ponents, which poses a threat to the survival of species and/or to the
life and health of people.” This will make it possible to clearly define
responsibility and punish for enormous damage to the environment.
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Defining clear ecocide criteria

In order for the ecocide rule in the Rome Statute to work effectively,
lawyers must propose and fix clear criteria for actions that may be con-
sidered ecocide. A variant of such criteria was developed by a group of
Ukrainian expert lawyers and botanists this year.

Criterion 1. If an act is committed, the entire population (s) of at
least one biota species that existed within the plant and climate zone
or subzone or high-altitude zone completely disappears, or there
remains less than 20 % of individuals, which is insufficient for its(their)
natural recovery, and monitoring for up to three years does not confirm
their recovery.

Criterion 2. If an act is committed, unique groups of biota (asso-
ciations) that existed within the plant and climatic zone or subzone
or high-altitude zone completely disappear, or no more than 10 % of
the area of their distribution remains, and monitoring the structure of
cenopopulations for up to three years does not confirm the recovery of
destroyed groups to their native state.

Criterion 3. If an act is committed, unique biotopes that existed
within only this biogeographic region (plant and climate zone or sub-
zone or high-altitude zone) completely disappear or no more than
10 % of their area remains, and monitoring of the components of the
destroyed biotope for up to three years does not confirm its recovery to
its native state.

Criterion 4. If an act is committed, valuable biotopes are destroyed,
which are included in the UNESCO Natural World Heritage or in Reso-
lution 4 of the Bern Convention, or more than 50 % of their area, struc-
tural elements are destroyed, and monitoring for up to three years of
destroyed components of the biotope does not confirm their recovery to
their native state.

Criterion 5. If an act is committed, biotopes are destroyed within the
plant and climate zone or subzone or high-altitude zone, from which
75 % of the population who received direct or indirect ecosystem ser-
vices before committing the act, after commission of such act, does not
receive such services.

Criterion 6. If an act is committed, the landscape is polluted and
destroyed causing great environmental and socio-economic damage
and caused the resettlement of more than 50 % of the population of
the district(s).
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Clarity in understanding concepts

The problem is the vagueness and complexity of understanding
and applying of the provisions of international environmental law.
To improve the situation qualitatively, a number of changes should
be made to Protocol I. Firstly, the definition of “environment” as a
separate object of international legal protection should be included.
Secondly, it is important to regulate the concept of damage to the envi-
ronment, taking into account the criteria of wide-spread, long-term
and serious damage. Thirdly, in part 3 of Article 35 of Protocol I, the
wording “which are intended, or may be expected, to cause” should
be replaced with “which have caused or created the risk of causing”,
which will help clarify accountability for damage to the environment
and avoid possible ambiguities in interpretation. Finally, a note should
be added to the first part of Article 55 of Protocol I explaining the term
“concern for the protection of the environment”, defining it as a set
of measures and actions aimed at preventing, eliminating and reco-
vering damage caused to the environment during international armed
conflicts. This will help clarify the responsibilities of the parties to the
conflict to preserve the environment during military operations.

Ensuring the applicability of the Rome Statute

The problem here is ambiguity and contradictions in the inter-
pretation of standards for the definition of military action, which are
excessive in relation to the overall military advantage. To address this
problem, it is necessary to amend Article 8(iv)(b) of the Rome Statute
of the International Criminal Court, removing the part “which would
be clearly excessive in relation to the concrete and direct overall mili-
tary advantage anticipated”. This will avoid possible ambiguities and
contradictions in the interpretation of these standards, contributing to
a clearer and more unambiguous application of legal norms in interna-
tional law on war crimes.

Determining what kind of damage is disproportionate to military
advantage

Now it is necessary to clarify and strengthen international standards
in the field of human rights and international humanitarian law. To
do this, it is worth adopting a resolution of the UN General Assembly,
which would determine that any damage caused to non-military faci-
lities in the course of unprovoked and illegal aggression of one state
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against another is disproportionate to the military advantage obtained
in the course of such actions. This will help to define international
standards more clearly and strengthen the protection of human rights
and international humanitarian law.

These measures constitute a minimum package of changes that will
make it possible to hold people accountable for damage to the environ-
ment at the international level.

Democrac states and their leaders should lobby for change at inter-
national forums, promoting the idea of reforms at international confe-
rences, UN sessions, and other global platforms. An important step is
the signing and ratification of international agreements, approval of
international treaties and conventions that provide for changes in the
use of the veto power at the level of the UN Security Council, amend-
ments to the Rome Statute and the Geneva Conventions.

Intergovernmental bodies and international organizations
should support such initiatives of democratic states. It is important
to provide financial and technical support to countries implementing
reforms through financial grants and technical assistance.

Journalists and mass media should conduct information cam-
paigns to raise public awareness of the importance of protecting the
environment and criminalizing ecocide. Their role is also to publish
investigations into violations of environmental laws, highlight cases
of impunity and promote public control, as well as to organize public
discussions, round tables and interviews with experts to discuss the
importance of proposed reforms.

Scientists and researchers should provide scientific data and con-
clusions to justify the need for proposed reforms, develop criteria and
methods for assessing damage to the environment and defining ecocide
acts, and cooperate with government bodies in developing regulatory
documents and standards at the international level.

Non-governmental organizations and the active public should
monitor compliance with existing norms and the process of adopting
new rules, record and disclose violations, promote the interests of the
protection of the environment at all levels, interact with governmen-
tal and international bodies, as well as conduct educational programs
and trainings for the population, raising the level of environmental
awareness.
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Among those who will oppose such changes will be countries (or
their leaders) that are interested in maintaining a legal vacuum that
allows violations of international law to be carried out with impunity.
They may use political and economic weight to block international ini-
tiatives through their impact on organizations and forums, justifying
this by the national interests or economic needs, although the true goal
is to preserve conditions for uncontrolled use of resources and conduct
military operations.

Dishonest businesses will also counteract the changes, considering
them as risks to their activities. Representatives of this business may
argue that tougher environmental regulations would lead to higher
costs and lower competitiveness. They will actively oppose the reforms
through lobbyists, legal battles and financing of anti-ecological and
anti-ecocidal campaigns in the media.

Manufacturers of destructive weapons will also oppose the changes,
as the new proposed rules punish the use of such weapons in conflicts.
They may put pressure on governments to argue that the new rules will
limit defense capabilities and affect national security, even though their
real motivation is the economic benefits of selling weapons without
restrictions.

So, opposition to reforms can be large-scale and diverse, including
political pressure, economic arguments, lobbying efforts, and informa-
tion campaigns aimed at discrediting change. Successful implemen-
tation of reforms is possible only through coordinated activities of
all stakeholders. Interaction between states, international organiza-
tions, scientists, journalists and the public will overcome resistance
and ensure effective protection of the environment at the international
level.

8.2. Changes at the national level in Ukraine

If Ukraine seeks to fairly punish people for what they have done, it is
necessary to develop a clear understanding of what ecocide is, what is
a violation of the laws and customs of war (Article 438 of the Crimi-
nal Code of Ukraine), what characterizes criminal offenses against the
environment. After all, the task of the justice system is to ensure fair
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and proportionate liability, and not to collect likes in social networks or
apply as many articles as possible at the same time, or apply the article
with the greatest sanction.

According to the principles of the criminal law, the criminal law has
no retroactive effect. All situations that occurred or will occur before
amendments are made to articles of the Criminal Code of Ukraine,
which are applied in cases of damage to the environment, will be
subject to the provisions in force at the time of committing a crimi-
nal offense. This means that all committed crimes will be considered
within the framework of Article 441, which does not contain clear
provisions on the definition of ecocide, its characteristics and scale.
However, it is possible to adopt a new version of this article in order to
create more favorable conditions for the investigation and punishment
of future crimes.

8.2.1. Step No. 1 or “Barely alive recovery operation”

Despite the fact that there are no simple answers to complex questions,
in order to recover the barely alive mechanism of criminal liability for
damage to the environment, it is necessary to implement a number of
regulatory and more organizational changes. This is especially true for
liability for ecocide.

A pinch of clarity in the determination of ecocide

First of all, it is necessary to fix that an ecocide should be conside-
red as an act that affects both the plant and animal world, the atmo-
sphere, and water resources. At that, it does not matter whether
several of the described categories are affected simultaneously or only
one of them. In addition, each of the described elements does not have
to be necessarily destroyed in order for the act to be considered an
ecocide. Therefore, from the text of article “Ecocide” in the Criminal
Code of Ukraine, it is necessary to remove the conjunction “or” between
the words “plant” and “animal”, as well as between the words “atmo-
sphere” and “water resources”. This conjunction must be replaced with
a comma in these cases.

It is essentially necessary to exclude the possibility of abuse of
Article 441 of the Criminal Code of Ukraine and its application in cases
where a person did not intend to cause damage to the environment,
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but such damage was caused through his/her negligence. This is espe-
cially true for businesses, as the vast majority of damage caused to the
environment by business entities will be characterized by negligence in
one form or another. This can be done by adding the word “intentional”
before the phrase “mass destruction of the plant”.

If possible, it is necessary to eliminate discussions about whether
ecocide can be committed by inaction. It can. To do this, the phrase
“committing other actions” should be replaced with “committing other
acts”.

If possible, the problem should be resolved, that of aligning the pro-
visions of legislation among themselves and forming a clear idea of
what risks an act should create in order to be considered an ecocide in
the context of an environmental disaster. To do this, the term “envi-
ronmental disaster” should be removed from the text of the current
Article 441 of the Criminal Code of Ukraine and replaced with the term
“environmental emergency”, which will be consistent with the current
legislation of Ukraine.

Clarifying the terminology

Another problem that cannot be solved is the introduction of
clarity in the terminology used in Article “Ecocide”, the creation of
a more effective legal framework for protecting the environment and
bringing to justice for environmental crimes, including ecocide. To do
this, it is necessary to supplement the Law of Ukraine “On the plant
world” with the definition of the concept of “mass destruction of the
plant world”; the Law of Ukraine “On the animal world” with the defi-
nition of the concept of “mass destruction of the animal world”; the
Law of Ukraine” on the protection of atmospheric air with the concept
of “poisoning of the atmosphere”; the Water Code of Ukraine with the
concept of “poisoning of water resources”. In the course of formulating
these definitions, the ecocide criteria developed by the EPL team jointly
with Ukrainian scientists and described above should be used.

Ensuring the effectiveness of the investigation

As soon as possible, it is necessary to create a clear algorithm of
actions to record criminal and illegal impacts on the environment,
clearly define the role of each subject of such activities (what is the
role of employees of the SEI, what is the role of representatives of the
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prosecutor’s office or the police). After all, it is necessary to collect
evidence that will be taken into account by the courts, reduce the bur-
den on existing state laboratories and their experts, conduct laboratory
tests faster and receive more complete and high-quality information
during the research.

To do this, the State Environmental Inspectorate, together with the
Office of the Prosecutor General, should develop and approve a special
instruction on the procedure for recording and investigating criminal
offenses, during which damage to the environment is caused. A sepa-
rate order of the SEI should provide for the procedure for involving
independent private and public research institutions in the collection,
recording and research of the consequences of the impact of criminal
illegal actions on the environment. There should also be conditions
under which research institutions and laboratories may be involved by
the SEI to the mentioned activities.

Distinguishing between “Violation of the laws and customs
of war” and “Ecocide”

To solve the problems of distinguishing between “Eocide” and “Vio-
lation of the laws and customs of war”, it is necessary to clearly define:
for example, “Violation of the laws and customs of war” and “Ecocide”
are about different things. For example, the destruction of the environ-
ment may be a “side” result of conducting military operations; as the
parties to the conflict must take into account the environment when
conducting military operations. And if they do not do this, it aggra-
vates the danger of what they have committed and, naturally, increases
the amount of sanctions that would be applied to them. This can be
done by introducing amendments to Article 438 of the Criminal Code
of Ukraine “Violation of the laws and customs of war” to stipulate that
intentional destruction or causing severe damage to the environment
for military purposes is a qualifying or especially qualifying sign of the
commission of this crime. Thus, we will clearly distinguish between
“Violation of the laws and customs of war” and “Ecocide”.

Inclusion of ecocide in the context of criminal offenses against
the environment
In order to include ecocide in the context of criminal offenses against
the environment, it is necessary to create a clear understanding that
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ecocide is about the most severe, destructive and inevitable damage
to the environment. Providing a mechanism under which, in order to
apply the crime “Ecocide” to a person, it is necessary to first check
whether the person has actually committed an act of ecocide and
whether another article providing for a less serious criminal offense
will not be applicable. Following the experience of Belgium, the crime
“Ecocide” should be included in Section VIII “Criminal offenses against
the environment” of the Criminal Code of Ukraine, as the last, most
severe crime against the environment. Under such conditions, all crimi-
nal offenses against the environment will be ranked by severity and
ecocide will be included in their system.

This is the first step in reforming the system of criminal liability for
criminal offenses against the environment. These changes are mainly
aimed at the past and present, because the environment is destroyed
every day, and especially in war conditions. Such destructions require
an immediate response, and the proposed changes will ensure this
response. However, we also need a step into the future, and this is the
proposed Step No. 2.

8.2.2. Step No. 2 or “Looking to the future”: categorizing
environmental offenses

Carrying out “cosmetic repairs” is not able to eliminate the root of the
problem — a lack of a systematic approach to categorizing criminal
offenses that cause damage to the environment. And in terms of eco-
cide, this is the legislator’s lack of vision: “what is it?” and “what is
it about?”. Therefore, the next important step is the step No. 2 — the
introduction of a systematic approach to the categorization of criminal
offenses in the course of which damage to the environment is caused.
In particular, changing the approach to the vision and determination of
ecocide in the criminal law of Ukraine.

Changing the view of ecocide
In order to effectively protect nature in the future, a new approach
to ecocide is needed. This approach should offer protection of the
interests of the environment itself through the punishability of eco-
cide. The formulation of the new article “Ecocide” should offer more
effective protection of ecosystems and biodiversity. It should be dif-
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ficult to confuse it in practice with other criminal offenses against the
environment or war crimes, which will bring exactness and clarity to
law enforcement. The new qualifying signs should take into account the
different level of public danger of committing an ecocide, depending on
certain actual circumstances of its commission, and therefore guarantee
a proportional amount of sanction for the guilty person.

This can be achieved if as the main category in the new ecocide
formulation, the habitat of species, i.e. “biotope”, is used. Scientists
working with environmental issues should be involved in the develop-
ment of a new definition of ecocide in the Criminal Code of Ukraine.
For example, it can be fixed that an ecocide is considered to be inten-
tional acts of a person that can cause damage to a biotope, as a result
of which such a biotope on the territory of Ukraine loses its ability to
self-recovery. Qualifying signs of committing such crime should be:
committing a crime by prior agreement by a group of persons, commit-
ting it in a protected area, committing it by a person previously con-
victed of criminal offenses against the environment, committing it by
an official using his/her official position.

Normative consolidation of the concept of “biotope”

In the context of changing approaches to ecocide, it is necessary to
clearly understand all the terms and words used in the crime “ecocide”.
Thus, the question of what is discussed in the article and where the
court or other law enforcement body should take its meaning from will
not arise. All this will have a positive impact on the practice of using
the proposed provision.

Therefore, it is necessary to supplement the text of the Law of
Ukraine “On the protection of the environment” with the definition of
the notion “biotope”, which would be consistent with the standards of
the International Union for Conservation of Nature. Zoologists, bota-
nists, biologists, etc. should also be involved in the development of this
definition.

Defining clear ecocide criteria
There is an urgent need to properly qualify an act that causes
devastating damage to the environment. In order to correctly qualify

such acts, one can use the corresponding criteria. These criteria should
show a clear distinction between ecocide, other criminal offenses
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against the environment, and war crimes. The above-mentioned cri-
teria developed by the EPL team jointly with Ukrainian scientists are
quite suitable for this role. However, for this purpose, the list of criteria
should be fixed at the legislative level. In this case, it would approp-
riate to have a separate decree abopted by the Cabinet of Ministers of
Ukraine, that could approve the methodics containing the list of criteria
for an act that can be considered an ecocide and methos for applying
these criteria. Such consolidation will eliminate contradictions in the
application of the article on ecocide, promote legal certainty, and pre-
vent the risks of applying double liability for the same act.

The above changes proposed in Step No. 2 are mandatory and
without them, changing approaches to ecocide is impossible. If there
is sufficient institutional capacity, another set of changes should be
implemented, as outlined below.

Reloading the system of the state environmental control and

strengthening of personnel

Without the ability to fully and effectively record environmental
impacts, the ability to promtly conduct laboratory tests of collected
samples, and with a lack of a well-established system for investigat-
ing commission of damage to the environment, any regulatory changes
would be doomed to inapplicability. Therefore, the cross-cutting thread
of all the proposed changes should be the establishment of effective
work of state environmental control bodies, the prosecutor’s office and
research laboratories. After all, every norm would be dead if there is
no one and how to apply it. It is important that damage caused to the
environment is correctly and quickly recorded, and the investigation is
carried out taking into account natural processes and with knowledge
of environmental specifics.

Working for the future, it is important to ensure that the State
Environmental Inspectorate is efficient, modern, transparent, has an
updated aim, goals, principles, has a wide scope of authorities, forms
of measures, contemporary means of environmental monitoring and
control, that all SEI employees have the necessary environmental and
nature protection knowledge. This can be achieved by conducting a
reform of the state environmental control and adoption of a new Law
of Ukraine “On the state environmental control”, development and
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adoption of a package of regulatory acts, where one of the first issues
should be development and adoption of a new Regulation on the State
Environmental Inspectorate of Ukraine.

For all officials of the central office of the SEI and the local bodies
of the SEI recording the impacts on the environment by certain pheno-
mena, the mandatory requirement should be established as for the
availability of full and completed specialized education (specialty
101 “Ecology”, 091 “Biology and biochemistry”, 207 “Water bioresources
and aquaculture”, 106 “Geography”, 202 “Protection and quarantine of
plants” and/or other specialties related to environmental issues), edu-
cational level not lower than a Bachelor.

In addition, all prosecutors of the Specialized Environmental Prose-
cutor’s Office of the Office of the Prosecutor General of Ukraine should
regularly undergo training modules on environmental issues. The train-
ing center for prosecutors of Ukraine should involve representatives
of environmental organizations and environmental scientists in such
training modules. It is important that representatives of the prosecu-
tor’s office have their own idea of the impact of certain factors on the
environment and what this may mean for nature.

Who will be for and against

Of course, the implementation of all the described reforms at the
national level will face different points of view from the stakeholders.
There will be those who will support such a reform. We are talking
about bodies and individuals who are interested in preservation of
the environment, bringing those responsible for the destruction of the
Ukrainian environment to justice, and obtaining the necessary compen-
sation for the damage caused. Such bodies and persons are: the Office
of the Prosecutor General of Ukraine, the Ministry of Environmental
Protection and Natural Resources of Ukraine, the State Environmen-
tal Inspectorate of Ukraine, the interested scientific community and
the expert environmental community, journalists, etc. They should
join efforts and actively work to support the implementation of the
described changes.

The Office of the Prosecutor General of Ukraine should develop and
submit proposals on the described amendments to the Criminal Code
of Ukraine (Articles 441 and 438), provide legal support and advice
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when the proposed amendments are considered by the Verkhovna Rada
of Ukraine, jointly with the State Environmental Inspectorate should
develop and approve the instruction on the procedure for recording and
investigating criminal offenses, in the course of which damage to the
environment is caused, ensure the participation of all prosecutors of the
Specialized Environmental Prosecutor’s Office of the Office of the Prose-
cutor General of Ukraine in training modules on environmental issues.

The Ministry of Environmental Protection and Natural Resources of
Ukraine should develop and submit draft laws to implement proposals
aimed at clarifying the terminology, with a separate decree approve the
methodics of criteria for an act that can be considered an ecocide, con-
duct information campaigns to raise awareness of new norms among
the population and businesses, and coordinate with the SEI and other
bodies to ensure effective implementation of changes. The Ministry of
Environmental Protection jointly with the Comiitee fo the Verkhovna
Rada on Environmental Policy and Nature Management should ensure
conducting a comprehensive reform of the state environmental control
and revise the draft Law of Ukraine “On the state environmental
control”, develop a new Regulation on the State Environmental Inspec-
torate of Ukraine, where for all offciials of the central office of the SEI
and local SEI bodies recording the impacts on the environment by cer-
tain phenomena, the mandatory requirement should be established as
for the availability of full and completed specialized education, educa-
tional level not lower than a Bachelor.

The State Environmental Inspectorate of Ukraine should develop
and approve the instruction on the procedure for recording and investi-
gating criminal offenses, in the course of which damage to the envi-
ronment is caused, a separate order of the SEI should provide for the
procedure for involving independent private and public research insti-
tutions in the collection, recording and research of the consequences of
the impact of criminal illegal actions on the environment, and provide
for conditions under which research institutions and laboratories may
join the SEI in these activities.

Scientists from various fields of scientific knowledge should be
involved in the development of ecocide criteria and meaningful
description of concepts used in cases where damage to the environment
is considered.
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What concerns the environmental community, its role is to sup-
port community initiatives, monitor compliance with new standards,
and cover identified violations in the media. Environmental organiza-
tions and activists should actively cooperate with the authorities, pro-
vide their expertise and promote information dissemination about the
significance and necessity of implementing reforms for protection of
the environment. It is necessary to conduct awareness-raising activi-
ties among local communities, explaining to them exactly how these
changes can have a positive impact on their lives. It is important to
show entrepreneurs that implementation of the proposed changes will
facilitate their security, and not vice versa. Active involvement of the
youth and educational institutions in environmental initiatives and
educational programs will raise environmental awareness.

Journalists, in their turn, should raise issues of environmental safety
in society, conduct investigations and cover problems related to envi-
ronmental crimes in order to ensure proper public control over comp-
liance with new standards and encourage the authorities to take effec-
tive actions.

And there will also be those who are against such changes: start-
ing with lobbyists of Russian interests in Ukraine and ending with
dishonest business representatives who will believe to the last that
improvement of the environmental legislation would somehow burden
their economic activities. Some authorities may also oppose it, mainly
services and agencies related to solving issues related to the use of
natural resources, for example, the State Service of Geology and Mine-
ral Resources of Ukraine, the State Forest Resources Agency of Ukraine,
the State Agency of Ukraine for the Development of Land Reclama-
tion, Fisheries and Food Programs, etc. Their position “against” may be
due to the risks of restricting their powers, and for some unscrupulous
officials — to the risks of limiting corruption abuses. It should also be
borne in mind that representatives of large businesses, in particular in
the fields of mining, logging and agriculture, may resist reforms due to
concerns about increase in the costs of compliance with new environ-
mental regulations, which may affect their competitiveness. There may
also be opposition from local authorities, who may worry about local
budgets and economic development, fearing job cuts and investment
reduction.
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Opposition to reforms can manifest itself in open resistance, sabo-
tage of the introduction of new norms, delays in decision-making,
manipulation of public opinion and disinformation. To effectively
implement changes, all those who support such changes need to take
these risks into account, develop strategies for communication and
cooperation with all stakeholders, ensuring transparency in the reform
process.
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CONCLUSIONS

People destroy the environment with impunity while conducting mili-
tary operations and carrying out economic activities. World history
knows a number of cases when nature was involved in the war and
died in it: Vietnam, Korea, Kuwait, Albania. Each of these cases, in its
own way, stresses on the urgency of the talks about the need to bring
those responsible for environmental destruction to criminal liability at
the international level. None of these cases became the driving force
for establishing a system of such liability. Currently, the protection of
the environment during the war at the international level is hindered
by the veto power of such states as Russia in the UN Security Council,
the lack of understanding of the state of the environment as an object
of legal protection, the widespread use of value judgments and a high
threshold for proving damage caused to the environment. Protectiion
of the environment in peace is not without problems. Existing envi-
ronmental conventions are characterized by a lack of practice in their
application and guarantees of compliance with the established provi-
sions. As a result, international precedents for bringing to justice for
damage to the environment can be counted on the fingers of one hand,
and all of them are about the pecuniary liability of the states. The
persons who were responsible for such damage got away with it.

The war in Ukraine has become another impetus for initiatives to
improve the international mechanism of liability for damage to the
environment, in particular recognizing ecocide as a separate crime
under the Rome Statute. These initiatives are actively supported by
small island states that are at risk of disappearing from the face of the
Earth as a result of global warming, a number of European countries:
Sweden, Finland, the Netherlands. Belgium is particularly progressive in
this part, being the first EU state to recognize ecocide as a crime under
its criminal law.

This experience is useful for Ukraine, whose nature is burning in
war. But the legal regulation and practice of bringing those respon-
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sible to justice for damage to the environment in Ukraine is charac-
terized by: unclear wording and terms used, difficulty in distinguishing
between the concept of ecocide, and war crimes, and less socially dan-
gerous offenses against the environment, lack of technical and person-
nel capacities to investigate the destruction of the environment both in
the rear and during military operations.

Thus, the system of responsibility for the destruction of the envi-
ronment requires simultaneous changes both at the International
and national levels. In the international context, we are talking about
changes in the functioning of the UN Security Council — limiting
the abuse of the right of veto, ensuring a comprehensive approach to
responsibility for the destruction of the environment by recognizing
ecocide as an international crime with clear criteria for its commission,
and clarifying the concepts and terms already enshrined in interna-
tional law, in particular the Rome Statute and the Geneva Conventions.
Changes at the national level should include two steps. The first is to
improve the existing regulation: to make the definition of an ecocide
more exact and clarity the terminology, to ensure the effectiveness of
the investigation, to distinguish between “Violation of the laws and
customs of war” and “Ecocide”, and to include ecocide in the context
of criminal offenses against the environment. The second sep is about
a comprehensive change of approaches. This step provides for a new
approach to ecocide, where the interests of the environment are in
focus. This approach should be based on the protection of biotopes,
clear ecocide criteria and conducting a comprehensive reform of the
state environmental control.

Only a comprehensive approach involving international and national
change can ensure effective protection of the environment and respon-
sibility for its destruction. It is important to implement and support
such initiatives to create a sustainable system of responsibility for
damage to the environment, so that future generations find a habitable
planet.
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